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 WHAT WAS THE DEAL BETWEEN THE CITY OF 

ATASCADERO AND THE FORMER CHIEF OF POLICE? 

AN INVESTIGATION INTO THE  

RESIGNATION/TERMINATION SETTLEMENT AGREEMENT 

 

  

INTRODUCTION 

 

On January 8, 2011, two San Luis Obispo County news outlets ran stories based on an 

announcement from the City of Atascadero (the City) that its Chief of Police (Chief) had 

resigned the previous day in order to spend more time with his family.  One story also quoted the 

new Acting Chief of Police who stated, "It was a personal decision and we respect it."   

 

On January 19, 2011 and January 20, 2011 respectively, these same two news outlets ran stories 

based on an announcement from the City that the former Chief had entered into a settlement 

agreement with the City, which stated that the parties "wish to mutually terminate" his 

employment.  The City concurrently released a copy of the Settlement Agreement.  This was 

done in response to a public records request for the Settlement Agreement. 

 

Representatives of the City declined to comment further on the Settlement Agreement in 

response to inquiries from the news outlets.  Also, the former Chief provided no further 

elaboration and insisted that he had resigned.  These stories left the news outlets and citizens 

wondering publicly whether he had resigned or was terminated.  What exactly happened that 

resulted in the former Chief leaving his position with the City? 
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ORIGIN 

 

This investigation originated from a citizen complaint.  The complaint noted a discrepancy 

between resignation and the mutual agreement to terminate employment statements given by the 

former Chief and the City.  It also asserted a broader concern about the City’s fiduciary 

responsibility to taxpayers in making a settlement payment to the former Chief.  During the 

course of its investigation, the Grand Jury received information suggesting there was an 

unwarranted pattern of settlement payments by the same City Manager to other police personnel 

going back to 2004.  The Grand Jury received two similar additional complaints, one anonymous 

and one signed.  The Grand Jury decided to focus its investigation on the current controversy 

with respect to the discrepant statements and the process of their release to the public, in order to 

produce a timely report.  It deferred a possible investigation into the broader question of the 

City’s fiduciary responsibility in this case or historically to a future Grand Jury.   

 

 

AUTHORITY 

 

The Grand Jury’s authority stems from California Penal Code Sections 925(a).  Section 925(a) 

states in relevant part "…the grand jury may investigate and report upon the operations, accounts 

and records of the officers, departments, functions, and the method or system of performing the 

duties of any such city [an incorporated city located in the county] or joint powers agency and 

make such recommendations as it may deem proper and fit." 
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METHOD 

 

In conducting the investigation that resulted in this report, the Grand Jury did the following: 

• Interviewed the complainant.    

• Interviewed representatives of City staff and the City Council. 

• Reviewed relevant news stories and blogs related to those stories   

• Reviewed agendas, minutes, and video recordings of City Council meetings.   

• Reviewed photocopied original documents supplied by City Staff, particularly the 

Employment Agreement, the Settlement Agreement and the personnel file of the former 

Chief.1     

• Reviewed statutes applicable to the conduct of City Council meetings and the permitted 

disclosure of proceedings at closed sessions of the City Council.   

• Consulted with County Counsel concerning the rights and obligations of the Grand Jury 

in conducting and reporting on this investigation. 

 

 

NARRATIVE 

 

In responding to the Grand Jury investigation involving the resignation and/or mutual agreement 

to terminate the employment of the former Chief of Police, the City of Atascadero staff readily 

provided the Grand Jury with the former Chief’s Employment Agreement and the Settlement 

Agreement.  It should be noted that both of these are also public documents.  To gain a better 

understanding of the Employment Agreement, it is discussed at some length below. 

                                                 
1  California Penal Code Section 832.7 (a), paraphrased, protects the confidentiality of personnel records of peace 

officers maintained by any local agency, but this section does not apply to investigations or proceedings 
concerning the conduct of peace officers or an agency or department that employs those officers conducted by a 
grand jury.  
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The Employment Agreement 

The Chief was hired, effective December 29, 2007.2 Section 2A of the Employment Agreement 

states that the Chief shall serve at the will and pleasure of the City Manager and that the City 

Manager may terminate the Chief as further provided in the Employment Agreement at any time 

for any reason or no reason at all.  

 

Section 3 of the Employment Agreement deals with the legal rights and remedies available to 

both the Chief and the City with respect to the processes for ending his employment.  Section 3 

of the Employment Agreement describes five different methods of termination with the various 

rights and remedies specified for each termination method.  These are paraphrased below: 

 

1.  The first method (Section 3A of the Employment Agreement) permits the City 

Manager and the Chief to mutually agree in writing to terminate the employment of 

the Chief.  There is no specification as to the conditions and terms of a mutual 

termination agreement or the amount of any severance or settlement payment.  

 

2.  The second allows the City to terminate the Chief at any time without cause.  It allows 

for severance compensation equal to six months of salary and benefits, and nothing 

else. 

 

3.  The third allows the Chief to terminate his employment (i.e., resign) for any reason 

upon 30 days prior written notice.  Under this method the Chief is entitled only to 

accrued unused and other benefits under applicable City rules, state and federal law, 

but not to any severance pay or compensation.  

 

4.  The fourth allows for the City Manager to terminate the Chief for cause.  Under this 

method, the Chief is not entitled to any severance pay or compensation, other than 

accrued unused vacation leave.  Under this method, the Chief is entitled to prior 

                                                 
2 See Appendix A for a complete copy of the Employment Agreement. 
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written notification of the reasons for the termination, supporting facts, copies of 

those facts and investigations, and five days to respond, orally or in writing or both to 

the City Manager, and he may ask, as a matter of right, for a new hearing of the facts 

before the City Council.  The City Council may reverse the City Manager, in which 

case the City Manager may terminate the Chief without cause.   

 

5.  The fifth allows the City Manager to terminate the Chief if he has been disabled from 

performing the functions of the position and it has been medically determined that he 

is permanently disabled from performing those functions.  There is no statement as to 

what the compensation might be for this kind of termination. 

 

One other section of the Employment Agreement is worth noting.  Section 5B provides that the 

City Manager "SHALL" (emphasis added) review and evaluate the performance of the Chief of 

Police annually.  The Chief is entitled to a summary written statement of the evaluation and the 

opportunity to discuss the evaluation with the City Manager.  Contrary to the requirement of the 

Employment Agreement, the Grand Jury learned in an interview that there was only one written 

review, done at the end of 2009.  

 

The Settlement Agreement 

The Settlement Agreement was a mutual agreement to terminate employment between the City 

Manager and the former Chief in accordance with section 3A of the Employment Agreement. 

 

To gain a better understanding of the Settlement Agreement and the process leading up to it, 

some of its sections and terms and their implications are discussed in some depth here. 

 

The Process Leading Up to the Settlement Agreement 

Sometime in late 2010, the City Manager initiated a discussion with the Chief for the purpose of 

achieving a mutual agreement to terminate his employment, as allowed for under the first   
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method (Section 3A) of his Employment Agreement. These discussions concluded with the 

negotiated written Settlement Agreement that was signed by both parties on January 7, 2011.3 

   

A Focus on Some of the Sections and Terms of the Settlement Agreement 

Section 3 of the Settlement Agreement and General Release described the various promises of 

each party that will achieve their mutual wish to terminate the Chief’s employment.  These are 

paraphrased below:   

 

3.1. The City shall provide the Chief the gross sum of one hundred and twenty-six thousand 

dollars ($126,000.000) (the “Settlement Payment”).  The Settlement Payment shall be issued 

to the Chief within five (5) business days of the effective date of the agreement on a check 

made payable to ‘James F. Mulhall.’  The parties agree that the Settlement Payment shall be 

subject to all state and federal withholding requirements. 

 

3.4. The Chief agrees that his signature on this Agreement shall be deemed a voluntary 

resignation from his employment as Police Chief effective January 7, 2011 (“Resignation”). 

 

3.6. The City shall cash out all unused paid administrative leave and vacation leave that has 

accrued from the Chief’s start of employment through January 7, 2011, effective five (5) 

business days of the effective date of the Agreement.  This is subject to all state and federal 

withholdings and taxes.  The Chief does not meet the minimum qualifications for the City to 

cash out the Chief’s unused sick leave. 

 

The Grand Jury learned in an interview that the approximate cash-out value of the former Chief’s 

unused paid administrative leave and vacation leave was about $35,000. 

 

Under Section 4(g), the Chief was given seven days to revoke the Settlement Agreement, so the 

Effective Date of the Agreement was January 14, 2011. 

                                                 
3  See Appendix B for the SETTLEMENT AGREEMENT AND GENERAL RELEASE 
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Implications of the Settlement Agreement: Termination Without Cause 

Had the Chief been terminated by the City without cause, he would have been entitled to six 

months’ salary and benefits.  His base annual salary for fiscal year 2010 was approximately 

$132, 833.4  Six months’ salary would have been approximately $66,414.  The Grand Jury 

learned in an interview that the City initially offered a settlement payment of $106,000 in 

exchange for the mutual termination agreement and that this amount equaled six months’ salary 

and benefits. 

 

Implications of the Settlement Agreement: Resignation vs.Mutual Termination Agreement 

A true resignation is not the same as a mutual termination agreement.  Had the Chief resigned in 

accordance with the terms of his Employment Agreement he would have given the City a 30-day 

prior written notice.  He would have continued to receive his normal salary and to accrue his 

normal benefits within this 30-day notice period.  At the end of this 30-day period, he would be 

paid only for his accrued unused benefits.  He would not have been entitled to any Settlement 

Payment.  

 

A mutual termination enables the City to transition smoothly from the former Chief of Police to a 

new Acting Chief of Police.  It avoids the potential of a case going to court over diverse claims 

each party may make, and the potential higher dollar costs associated with attorneys’ fees and 

other stresses associated with a court case.  

 

The Grand Jury does not know what the City may have saved in dollars as compared with what 

dollar amount the Chief may have requested initially above and beyond what he was entitled to 

under any provision of his Employment Agreement.  

 

 

 

                                                 
4 “City of Atascadero Compensation and Cost Information Calendar Year 2010,” p. 1; 

(http://www.atascadero.org/files/AS/2010%20Executive%20Salary%20and%20Benefit%20Info%281%29.pdf: 
accessed 04 May 2011.) 
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Implications: Transparency is Another Value to Consider in Evaluating the Deal 

Transparency is not something that can be reduced essentially to dollars and cents.  The way the 

City disclosed this particular deal to the public engendered community frustration with the City.  

This is evinced by the assorted news stories and citizen complaints, including those made at the 

Community Forum time of City Council meetings.  The general question was whether the 

Chief’s termination was truly a resignation so he could spend more time with his family or 

something else entirely, such as a disguised termination for cause.  Citizens also expressed a 

concern about the City’s fiduciary accountability to taxpayers. 

 

The Personnel File  

The only documents in the Chief’s personnel file sent to the Grand Jury by City staff relevant to 

the Grand Jury’s investigation were his Employment Agreement and his resignation letter. 

 

 

CONCLUSIONS 

 

The Grand Jury determined that the way the City chose to disclose the story about the mutual 

agreement to terminate the Chief’s employment led to public confusion and complaints of the 

City being insufficiently transparent with respect to its expenditures.  

 

The Grand Jury is satisfied that the negotiation process which resulted in the mutual agreement 

method of termination was fair because under the Settlement Agreement the former Chief was 

advised he had a right to the assistance of counsel before he signed it, which he waived.  He also 

had a right to revoke the Settlement Agreement before its effective date, which he did not 

invoke. 

 

The Grand Jury determined that the former Chief’s Employment Agreement entitled him to an 

annual written performance evaluation by the City Manager.  The Grand Jury learned in an 

interview that the Chief received one written evaluation in 2009.  The disparity between a 
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required formal written annual performance evaluation and continuing a practice that does not 

meet this standard warrants a further review by the City Council to determine what, if any risks, 

it might present to the City in the future. 

 

  

FINDINGS 

 

1.  There was no violation of law or other improper action by the City Manager of Atascadero in 

negotiating and signing a mutual agreement to terminate the employment of the former Chief 

in accordance with Section 3A of the former Chief’s Employment Agreement. 

 

2.  The City of Atascadero’s announcement on January 7, 2011 that the former Chief of Police 

resigned his position in order to spend time with his family omitted any announcement of the 

fact that the former Chief had at the same time signed a Settlement Agreement with a 

Settlement Payment of $126,000.   

  

3.  The City Manager released the Settlement Agreement only in response to a public 

information request. 

 

4.  The City’s partial and sequential disclosure of the circumstances surrounding the mutual 

agreement to terminate the employment of the former Chief exposed the City to media and 

community complaints about a lack of transparency from the City.  

 

5.  A disparity existed between Section 5B of the former Chief’s Employment Agreement and 

what the Grand Jury learned was the actual evaluation process the former Chief received. 
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RECOMMENDATIONS 

 

1.  The City of Atascadero should review and consider an appropriate revision to the process by 

which its personnel decisions are disclosed to the public.  This recommendation relates to 

Findings 2, 3, and 4. 

 

2.  The City Council should review the possible risk it is exposed to by a disparity between an 

Employment Agreement that requires the City Manager to provide a written annual review 

and an actual practice that does not conform to this provision.  This recommendation relates 

to Finding 5.  

 

  

REQUIRED RESPONSES 
 

The City of Atascadero is required to respond to Findings 1-5 and Recommendations 1-2.  The 

responses shall be submitted to the Presiding Judge of the San Luis Obispo County Superior 

Court by September 14, 2011.  Please provide a paper copy and an electronic version of all 

responses to the Grand Jury. 

 

The mailing addresses for delivery are: 

Presiding Judge Grand Jury 

Presiding Judge Charles S. Crandall 

Superior Court of California 

1050 Monterey Street 

San Luis Obispo, CA  93408 

San Luis Obispo County Grand Jury 

P.O. Box 4910 

San Luis Obispo, CA  93402 

 

The email address for the Grand Jury is:  GrandJury@co.slo.ca.us 
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APPENDICES 

APPENDIX A:   EMPLOYMENT AGREEMENT 

APPENDIX B:   SETTLEMENT AGREEMENT AND GENERAL RELEASE 

 




























