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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN LUIS OBISPO

MAUREEN BEAULIEU, Case No.: CV 090177
Plaintiff, RULING AND ORDER GRANTING, IN
V. PART, AND DENYING, IN PART,

DEFENDANTS’ MOTIONS FOR
CALIFORNIA MEN’'S COLONY/STATE | SUMMARY JUDGMENT AND
OF CALIFORNIA; MARTHA WALLACE; | SUMMARY ADJUDICATION
AND DOES 1 THROUGH 100
INCLUSIVE,

Defendants.

I[.INTRODUCTION AND SUMMARY

Plaintiff is a psychology technician ("psych tectho provides mental health
services for inmates in the Mental Health Crisisl Biit at the California Men's
Colony ("CMC"). After being diagnosed with ulcevat colitis, and after having had
medical restrictions imposed by her doctor precigdivertime work, she was demoted.
Plaintiff thereafter sued CMC and Martha Wallate, immediate superior who
demoted her.

The two defendants now move for summary judgmedtsaimmary adjudication.
The gist of their motion is that mandatory overtimark is an “essential job function”

requiring psych techs to work overtime, or to féoe prospect of demotion or
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termination. Defendants also raise an assortnfdagal arguments, including
plaintiff's entitlement to punitive damages, goveamtal immunity, and individual
immunity under FEHA.

A cursory review of the applicable statute demais# that the factors to be
considered in assessing what is an "essentialjottibn” under the law are inherently
fact driven.SeeGovernment Code 812926(f). Further, as the aafuappeal aptly
observed ifNazir v. United Airlines, Ing2009) 178 Cal.App.4th 243, 285-86, "many
employment cases present issues of intent, andve@ind hostile working
environment, issues not determinable on paperh Sases, we caution, are rarely
appropriate for disposition on summary judgmentydéner liberalized it be."
Moreover, a brief review of the summary judgmerigya reveals that many of the
legal issues are straightforward and/or uncontdsygalaintiff.

Given these considerations, it should have beatilyegpparent to counsel for the
moving parties that summary judgment on the priadgsue of the litigation was

highly unlikely. Nevertheless, the Attorney Genisr@ffice filed papers containing

—

multiple declarations, exhibits, and depositionezpts. Measuring more than one foq
thick, these motion papers go after every singteeisof every single legal and factual
claim raised by the plaintiff. The defendants’riiderbuss discharged 26 issues for
summary adjudication and scattered 157 materi#s that are, allegedly, undisputed.
In response to plaintiff’'s submissions, defendahgb 162 separate evidentiary
objections.

As the Court will discuss more fully below, summgarggment on the "essential job

function” issue is unwarranted. Nevertheless@bert has waded through the moras

[72)

and discovered several kernels of merit hidderetherAccordingly, summary
judgment or adjudication as to those limited issuilisbe granted. However, there is

something fundamentally wrong with the defendatastics. The Court must pause

! This apt observation applies to many other casestending the employment conteSee,
e.g.,Weil & Brown, Civil Procedure Before Trial (Rutt&@roup 2010) §10:319 et seq. (court has
discretion to deny summary judgment motion thaeselipon the subjective motivations of a party.)
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here to discuss its concerns, and to suggester lvedly of going about the business o
pursuing summary judgment.

Counsel for the moving parties should realize thate are at least two
"victims" when a motion like this one makes its watp the courtroom: (1) the
opposing party, which is forced to conduct an espen‘trial on paper®and, (2) the
Court and its research attorneys, who are for¢edhlly to spend days plodding throug
the thicket of issues, and to research and rul@laf them, including voluminous
evidentiary objections that often exceed the totathber of objections raised at a
lengthy trial. Nazir v. United Airlines, Inq2009) 178 Cal.App.4th 243, 283-284.

In Nazir, 178 Cal.App.4th at 289-9€he Court of Appeal made note of the rising
summary judgment problem as follows:

The deficiencies in summary judgment papers caeapp
in a variety of places, and the approaches takehdy
courts to address the deficiencies can vary as lvalted
only by the inspiration or creativity of the pattiar law
and motion judge-and, of course, due process. Tihere
universal solution, no panacea, and we do not attempt
to offer suggestions. We write here only to conftira
existence of the inherent power, to remind trialrt® of it,
and to encourage them to use it when appropriate.

See alsdreid v. Google, Inc(2010) 50 Cal. 4th 512, 533-534 (raising the pobtilof
sanctions and “encourage[ing] parties to raise amyitorious objections to items of
evidence that are legitimately in dispute and pertt to the disposition of the summa
judgment motion.”)

The approach embraced by Department 9 over theypasis set forth on page

2, paragraph IV. D. of its Standing Case Manager@eder:

2 Plaintiffs opposing papers raise 33 separatetiaddi disputed material facts and 58
evidentiary objections.

% Adding insult to injury, defendants request a stetst of decision. This request is denied. A
motion for summary judgment or a motion for judgtnem the pleadings is not a trial of a question of
fact. A statement of decision under CCP8632 igegtiired on a motion. 7 Witkin, Cal. Proc. 5th@8p
Trial, § 392, p. 460.

y




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The partiesare strongly encouraged to " preview"
complicated law and motion matterswith the Court at
CMCs. Thisprocedure may obviate or narrow the
scope of summary judgment motions and other matters
that depend heavily on controverted facts, and it will
savetimeand effort of all involved.

The Court is disappointed that counsel for the mgyarties did not follow the
strong encouragement in the Standing Case Manageébnear and discuss these
motions with the Court before filing them. Had oeal done so, the Court is confider
that the time and effort fruitlessly invested tttbparties could have been avoided,
and that the legal issues, after a brief discussitimopposing counsel, could have
either been resolved without the necessity of aanpbr handled efficiently with short
memoranda under a reasonable briefing schedule.

Surely this case is not the only example pendirigapartment 9 of the wrong
way to go about using summary judgment procedutsyever, this motion makes th
Court realize that it must be more aggressive inagang summary judgment motions|
so that the truth-seeking function is not distoreatd the already-expensive price of
trial is not made more exorbitant.

Accordingly, beginning January 1, 2011, paragraph. of the Standing Case
Management Order will be revised to make pre-caasah with the Court a
mandatory requirement before filing summary judgnoersummary adjudicatiom
unlimited civil cases. Perhaps, after all, sonmeghiery positive will come of
defendants’ paper barrage.

[1.STATEMENT OF FACTS

Plaintiff was diagnosed with ulcerative colitis.eiHohysician imposed medical
restrictions precluding her from working in exce$<40 hours per week. Plaintiff's
employer contends that her ability to work overtilan essential function of her job
as a psych tech for CMC. It further contends #et is unable to perform that essent
function (with or without accommodation) therebgtjiying her medical demotion to

position that does not require working in excesd®hours per week.

\
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Plaintiff contends that the overtime requirementas an essential function of
her job and that the demoted position results50 aercent cut in pay. She further
argues that reasonable accommodations could haverbade that would have allowe
her to remain in her position as a Coordinatorirfiff alleges that CMC and Martha
Wallace violated provisions of the ADA and the @alia Family Rights Act for
disability discrimination. She further alleges caaisf action based upon Intentional
Infliction of Emotional Distress and Wrongful Dernmaot in Violation of Public Policy
that are the subject of this motion for judgmenttoa pleadings.

1. DISCUSSION
A. CMC’'S MOTION FOR JUDGMENT ON THE PLEADINGS

The motion for judgment on the pleadings is dirddtethe Eighth and Ninth
Causes of Action asserting common law claims famBion in Violation of Public
Policy (8" and Intentional Infliction of Emotional Distre¢a").

1. Governmental Entity Claim

CMC first contends that the Eighth and Ninth causfesction are barred for
failure to properly present a governmental entiéyne pursuant to Government Code
8905 et seq. Neither party cites controlling atitii@n this issue.

In Garcia v. Los Angeles Unified School D{4t985) 173 Cal.App.3d 701, 711
712, the Court of Appeal held that exhaustion uniderTort Claims Act was not

required because the government agency "had aropteof appellant's claim throug

the EEOC and DFEH complaints, and had the oppdyttminvestigate and resolve the

claim through the statutory procedures providedhiege agencies. The [agency] has
lost nothing but a technical defense by our conatuthat appellant was not required {

file a government tort claim with themMurray v. Oceanside Unified School Dist

(2000) 79 Cal.App.4th 1338 relies up@arciain holding that an action for relief unde

FEHA does not require the presentation of a govemal entity claim pursuant to
Government Code 8905 et seq.
\\
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The eighth cause of action for demotion in violatad public policy is premised
upon violations of Government Code 812940 et $&ge Complaint 62) The ninth
cause of action for intentional infliction of emmtial distress arises entirely from
plaintiff's claim of discrimination. (See Complaifi6) The remedies available for
these two common law causes of action are largghjichtive of the remedies availab
under FEHA. (See generally Chin, et Bimployment LitigatiorfRutter Group 2010)
§17:335 et seq.)

Although neitheMurray nor Garcia addresses the specific issue presented H
the rationale of those cases, that FEHA procedu@sde the public entity sufficient
notice of the nature plaintiff's claims, suppotig tonclusion that a common law clai
arising from the same facts does not require adinative exhaustion. CMC has bee
afforded the opportunity to investigate and resdhesclaim through the statutory
procedures required by FEHA. Its motion for judginen the pleadings based upon
failure to present a governmental entity claimesidd.

2. Immunity of the Public Entity

CMC next asserts governmental immunity as to ththicause of action.
Under the Government Claims Act (Gov.Code, § 81€kqt), there is no common law
tort liability for public entities in Californianistead, such liability must be based on
statute. Guzman v. County of Monteré009) 46 Cal.4th 887, 897. Further, an
individual who is not an employer cannot commit titwe of wrongful discharge in
violation of public policy; rather, he or she camlyobe the agent by which an employsd
commits that tortMiklosy v. Regents of University of Califorr{2008) 44 Cal.4th 876,
900.

There is no statute establishing the public ergitigbility for demotion in
violation of public policy. Miklosy v. Regents of University of Califorf{2008) 44
Cal.4th 876, 898-899. Accordingly, CMC’s motion fodgment on the pleadings of
the eighth cause of action, based upon the immunitiye State of California, is

granted.

e
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With respect to the ninth cause of action, CMC mexttends that there is no
statute making the entity directly liable for a aoon law intentional infliction of
emotional distress claim. Since the employee mume from such a claim pursuant t
Government Code 8820.2, the public entity is immasevell.

The provisions of Government Code section 815 piewias follows:

(a) A public entity is liable for injury proximatecaused
by an act or omission of an employee of the pudntitity
within the scope of his employment if the act origsion
would, apart from this section, have given rise tause of

action against that employee or his personal reptatve.

(b) Except as otherwise provided by statute, aipwnitity
is not liable for an injury resulting from an actamnission
of an employee of the public entity where the erppéois

immune from liability. Government Code 8815

In turn, Government Code 8820.2 provides immuratpublic employees for
their discretionary acts. The key question, themwhether the conduct here
encompasses a discretionary act.

Providing governmental immunity under section 826.® be made with
caution, on a case-by-case basishnson v State of Californ({a968) 69 Cal.2d 782,
798. This is a motion for judgment on the pleadin§imilar to a general demurrer, it
addresses the legal sufficiency of the pleading.

The allegations surrounding the emotional distotsisn are based upon a
failure to reasonably accommodate the plaintiffsdility, and plaintiff's medical
demotion.

The pleadings do not establish, as a matter oftlaat,the demotion involved a
discretionary policy-type decision that Governm€ntle §820.2 was intended to
\\\
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immunize. Caldwell v. Montoyg1995) 10 Cal.4th 972, 981 citidghnson v. State of
California (1968) 69 Cal.2d 782.

Themotion for judgment on the pleadings related tortimh cause of action fo
Intentional Infliction of Emotional Distress is ded.

The motion for judgment on the pleadings relatepunitive damages against
the public entity is conceded by the plaintiff aadjranted.
B. CMC'S MOTION FOR SUMMARY JUDGMENT

The cornerstone of CMC'’s argument is that a ruigiieng mandatory overtimg
on the part of a psych tech is considered an “ésé¢ob function” as a matter of the
undisputed record.

Courts have stated that the term “essential jobtfons” are those duties and
responsibilities that the individual who holds fiasition must be able to perform, witf

or without the assistance of a reasonable accomtoaddarginal functions of the

position are excludedSeeDark v. Curry County9th Cir. 2006) 451 F. 3d 1078, 1087.

Such issues are typically decided on a case-byfasis. D'Angelo v. ConAgra Foods
Inc. (11th Cir. 2005) 422 F. 3d 1220, 1230; Chin, eteEahployment LitigatiorfRutter
Group 2010) §9:686. If the employee with a diggbdannot perform an essential joh
function with or without accommodation, the emplogan terminate the employee frg
of potential legal liability. SeeGovernment Code 812940(a)(1) and(2).

For purposes of FEHA, Government Code 812926(fnhdsfthe term “essentia
function” to mean "the fundamental job duties & &mployment position the
individual with a disability holds or desires. “Esgial functions” do not include the
marginal functions of the position."

Subsection (1) makes clear that whether a job fomae$ essential is inherently
fact driven, and includes a variety of issues. seghon (2) lists the sort of relevant
evidence that goes into the equation:

(A) The employer's judgment as to which functiores essential.

\\\
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(B) Written job descriptions prepared before adserg or interviewing

applicants for the job.

(C) The amount of time spent on the job perfornthmgfunction.

(D) The consequences of not requiring the incumteperform the function.

(E) The terms of a collective bargaining agreement.

(F) The work experiences of past incumbents ifjdbe

(G) The current work experience of incumbents milsir jobs.

1. Fact 7 and Issue 1

CMC's undisputed material facts (DMF 1-23) arerokd to be relevant to all
issues presented for summary adjudication. Furt#uoeording to CMC’s points and
authorities, all of those facts establish thatdhmployee’s ability to work overtime is an
essential job function of a psych tech.

Fact 7 asserts that the ability to provide mangabwertime as an essential
function of the psychiatric technician’s positionhe evidence in support of this fact
consists of deposition testimony of supervisors pgyth techs, who claim that the
availability to work mandatory overtime is necegdarinsure full coverage of shifts
and patient safety. Several documents are alscerefed ¢eeState of California
Exhibits 2, 8 and 9) asserting that the overtintrir@ment is an essential job function).

If CMC'’s evidence were credited, a reasonable jaonmd conclude that
mandatory overtime is an essential job functiovibye of the factors set out in
Government Code 8§12926(f)(2). However, it is upssing that plaintiff takes issue
with many of these factual assertions.

Plaintiff states that she served as a Departmeltenital Health Coordinator
from 2007 through 2009, addressing higher levelsaoé for patients. At the time of
her interview for the Coordinator position, plafhstates that she was not told of
mandatory overtime requirements, and that she was o information indicating that
overtime was an essential job function. FurthEintiff states that she was only asked

to work overtime on one occasion during the 3 ¥aryg of her employment at CMC.
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Moreover, she was given 8 separate position degumg andhone of thendescribed
overtime as an essential job function. PlaintiEghibits 5-12 appear to be duty
statements that identify job tasksSeg alsdlaintiff's additional facts 2, 3, 4, 8)
Plaintiff also contends that mandatory overtimeasan essential job function
(at least) for a person serving as a DMH Coordina&he proffers Exhibit 19, and the
deposition testimony of her immediate supervisbovgng that the coordinator
function did not require overtime SéePlaintiff's additional facts 5 and 6; Bayard
deposition, page 16 line 9-16; Exhibit 19 (formgddgintiff's supervisor (Bayard)
stating that plaintiff can be accommodated bec#us@osition of coordinator does nat
require overtime.)
Plaintiff additionally submits the declarationsooileagues who serve as psych
techs. Debbie Ward (Exhibit 1) states that shenegsired to work overtime by

coming in two hours early on only one or two ocoasiover he last couple of years,

1%

and that both times were within the last monthav@h Cave (Exhibit 2) states that shg
has served as a supervisor, and that she is afvaneumber psych techs who use
FMLA/CFRA leave in lieu of mandatory overtime. Hia Durhan (Exhibit 3)
characterizes the need for overtime as a very ngadrof the jot§"

The MOU (Exhibit 14) appears to state that Emplsywko are eligible for
FMLA shall not have more than six mandatory oveetishifts charged against their
FMLA entitlement in a month. The FMLA and the CFRAth allow an employee a
leave of absence for a serious health conditionrtfakes the employee unable to
perform the functions of his or her positioBeeChin, et al. Employment Litigation
(Rutter Group 2010) § 12:356.

There is direct testimony from a similarly-situagdployee, and a supervisor,
that overtime is only rarely required. Exhibit tE@ses the question of whether overtime

was an essential job function, and whether allovailagntiff to continue to serve as a

* Sharon Humlicek (Exhibit 4; 12) states that she almsved to use FMLA leave time for
exemption leave in lieu of serving mandatory oveeti However, this declarant does not state tteat sh
was employed at CMC.

10
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DMH Coordinator would have been a reasonable acaudtation for her disability.
Also, it is difficult to reconcile the contentiohdt a psych tech cannot be excused frg
overtime for a medical disability because it isegsential job function, while there are
provisions in the MOU that allow a psych tech taéléeved from mandatory overtime
with the use of family medical leave benefits. Hidity to use FMLA time in lieu of
serving overtime is contested.

Utilizing the factors contained in Government C&12926(f), a reasonable
trier of fact, considering the evidence presented|d also conclude that mandatory
overtime is not an essential job function for th@@linator and psych tech positions
held by plaintiff. Therefore, Fact 7 is contested.

Since Fact 7 is deemed relevant by CMC to all otbsues raised in the motior
it justifies denial of the motion in its entirety

CMC next asserts, in Issue 1, that plaintiff is omtsidered a person with a
disability as a matter of the undisputed factuabrd. However, section 12926(k) of
the Government Code defines "physical disabilityfalows:

(1) Having any physiological disease, disorder ditoon,
cosmetic disfigurement, or anatomical loss thatsduoh
of the following:

(A) Affects one or more of the following body systs
neurological, immunological, musculoskeletal, spkci
sense organs, respiratory, including speech organs,
cardiovascular, reproductive, digestive, genitcanyn
hemic and lymphatic, skin, and endocrine.

(B) Limits a major life activity. For purposes ¢ii$
section:

(1) “Limits” shall be determined without regard to
mitigating measures such as medicati@assistive devices,
prosthetics, or reasonable accommodations, uriess t

mitigating measure itself limits a major life actjv

11

m



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

(ii) A physiological disease, disorder, conditi@aasmetic
disfigurement, or anatomical loss limits a majée Activity
if it makes the achievement of the major life aityiv
difficult.

(i) “Major life activities” shall be broadly contsued and
includes physical, mental, and social activitied an
working. (Emphasis added)

The Attorney General's presentation of Issue hadpadication is premised upo
the erroneous contention that plaintiff's life adies are not “limited” because her
condition is controlled by medication. Yet thetsta plainly requires that “limits” be
determinedvithout regardto mitigating measures such as medication. Afanfff's
declaration, at paragraph 9, establishes her gondif ulcerative colitis, as well as the
fact that this condition limits her major life agties.

Facts 24, 25 and 26 do not establish, as a mditawopthe absence of a
disability as defined by Government Code §12926{)der the statute, plaintiff has
presented evidence establishing that she is ampernso a disability. As was true with
Fact 7, issue 1 is controverted, which warrantsaderf the entire motion for summary
adjudication.

3. Miscellaneous Disputed Facts and Issues

At oral argument, the Attorney General adamantlyntazned that the rulings o
Fact 7 and Issue 1 were not outcome determinaive the tentative ruling did not
address all of the relevant issues raised in itsamo However, if plaintiff is a person
with a disability, and if the overtime requireménnot an essential job function, then
plaintiff's demotion would appear to be violativeFiEHA. In any eventthe Court will
briefly summarize the other contested factual dspuecessitating trial.

The motion for summary adjudication of Issue 2agidd. Fact 7 is repeated g
fact 28 and is disputed.
\\

12

3>

1t




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The motion for summary adjudication of Issue 3agidd. Fact 7 is repeated g
fact 35 and is disputed. Fact 33 appears to lprithd at least with respect to whethe
plaintiff continues to be permanently unable to kvovertime.

The motion for summary adjudication of Issue 4agidd. The question of
whether mandatory overtime is an essential jobtfanas central to the determination
of whether there was a reasonable accommodation.

The motion for summary adjudication of Issue 5asidd. The question of
whether mandatory overtime is an essential jobtfands central to the determination
of whether the parties engaged in an interactioegss.

The motion for summary adjudication of Issue 6asidd. Facts 47, 48 and 4¢
are identical to facts 24, 25, and 26 stated indsls These facts fail to establish that
plaintiff does not belong to a protected group.

The motion for summary adjudication of Issue 7asidd. Fact 51 is disputed.
Facts 52 through 54 address Wallace’s subjectienin The Court has discretion to
deny a motion that relies upon the subjective nabitims of a party. JeeWeil &

Brown, Civil Procedure Before Trial (Rutter Group1®) §10:319 et seq.)

The motion for summary adjudication of Issue 8asidd. Fact 56 is disputed.
Facts 57 through 59 address Wallace’s subjectiemin The Court has discretion to
deny a motion that relies upon the subjective nadiins of a party. JeeWeil &

Brown, Civil Procedure Before Trial (Rutter Groupl®) §10:319 et seq.)

The motion for summary adjudication of Issue 9asidd. The facts here repe
facts 56 through 59. Fact 61 is disputed. FaZtthfough 64 address Wallace’s
subjective intent. The Court has discretion toydgmotion that relies upon the
subjective motivations of a partySéeWeil & Brown, Civil Procedure Before Trial
(Rutter Group 2010) 810:319 et seq.)

The motion for summary adjudication of Issue 18dsied. The facts here
repeat facts 56 through 59. Fact 66 is dispuketts 67 through 68 address Wallace

subjective intent. The court has discretion toydemnotion that relies upon the

13
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subjective motivations of a party. (See Weil & ®rg Civil Procedure Before Trial
(Rutter Group 2010) 810:319 et seq.)

The motion for summary adjudication of Issues 1d &2 are denied. The State

argues that plaintiff is ineligible for CFRA covembecause she is permanently unal
to perform an essential job function over a lomgite However, this is not the law:

The CFRA extends leave of absence rights to empkye
suffering a “serious health condition” that makies t
employee unable to perform the functions of hiser
position. [Gov.C. § 12945.2(c)(3)(C); 2 Cal.C.Regs.
7297.0(0)] “Serious health condition” defined: Witte
exception of the pregnancy/childbirth exclusiorcdssed
below, the definition of a “serious health conditiaunder
the CFRA is the same as under the FMkAdf12:263
ff.). [2 Cal.C.Regs. § 7297.0(0)]

“CFRA's regulations provide that, for an employede¢
entitled to a medical leave for her own serioudthea
condition, the condition must cause her to be bl
work at all or unable to perforrone or more of the
essential functionsf her position.” Neisendorf v. Levi
Strauss & Co(2006) 143 CA4th 509, 516-517, 49 CR3d
216, 221 (emphasis added) (citing 2 Cal.C.Regs. §
7297(a)(2)(C))] Chin, et alEmployment LitigatiorfRutter
Group 2010) 8§12:356 -12:357

The federal appellate court’s observations abaihpff's claims and the FMLA
in Colins v. NTN-Bower Corf7" Cir. 2001) 272 F3rd 1007, are dicta, and are not
binding on this Court. No state authority is preaed to establish that an employee
cannot qualify for CFRA coverage because their g¢mrdis chronic or permanent.

Issues 13-16 address plaintiffs claim for interdilanfliction of emotional
distress. The motion for summary adjudication eties13 is denied. It is scarcely op¢
to debate that the worker’'s compensation exclysivle does not bar a suit for
emotional distress damages resulting from unladi&drimination. See Chin, et al.,
Employment LitigatiofRutter Group 2010) 85:312.
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The motion for summary adjudication of Issue 1ldasied. Facts 73 and 74 a
disputed. There are triable issues of fact conogmwhether the conduct identified in
plaintiff's evidence constitutes outrageous conduct

The motion for summary adjudication of Issue 18agied. The facts relied
upon in support of the motion to summarily adjutkcthis issue rely upon evidence th
subjective state of mind of the alleged tortfeasdrse Court has discretion to deny a
motion that relies upon the subjective motivatioha party. (See Weil & Brown, Civi
Procedure Before Trial (Rutter Group 2010) §10:8t9eq.)

The motion for summary adjudication of Issue 1l@agsied. Facts 79 and 80 af

disputed. There are triable issues of fact conognwhether severe harm was sufferg

Issue 17 is addressed in the motion for judgmertherpleadings. There is no
liability on the part of a public entity for puniB damages. The motion for summary
adjudication of Issue 17 is granted.
C. WALLACE'S MOTION FOR SUMMARY ADJUDICATION

1. Issues 1 and 2: Fourth Cause of Action farassment

Wallace contends that plaintiff cannot establishdélements of harassment
under FEHA. However, she asserts that Fact 8asant to all issues. Fact 8 is
identical to Fact 7 in CMC's motion for summaryutigation. As discussed at length
above, that fact is disputed. Further, many offflogs relied upon to summarily
adjudicate this issue rely upon evidence of Waltakeowledge and subjective state (
mind. (See DMF 30, 31, 32) The Court has disoreto deny a motion that relies upq
the subjective motivations of a partyseeWeil & Brown, Civil Procedure Before Tria
(Rutter Group 2010) 810:319 et seq.) The motiorstonmary adjudication of Issues
and 2 is denied.

2. Issue 3: Fifth Cause of Action for RetaliatiBased upon FEHA

There is no individual liability for FEHA retalian. Jones v. Lodge at Torrey
Pines(2008) 42 Cal. #1158, 1173. The motion for summary adjudicatibtssue 3 is

granted.
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3. Issue 4: Seventh Cause of Action for RetaliaBased upon CFRA

The Seventh Cause of Action alleges that plaistif€quests for leave, pursuar
to the California Family Rights Act, were deniedldhat she was demoted in
retaliation for the exercise of those righfee generallvila v. Continental Airlines,
Inc. (2008) 165 Cal.App.4th 1237, 1253-1254. Witlpess to Issue 4, Wallace claim;
that she is not an employer under the statutetzréfiore cannot be held personally
liable. SeeGovernment Code §12945.2(c)(2).

In Nazir v. United Airlines, Inq2009) 178 Cal.App.4th 243, 287, the court
strongly implied, citinglorrey Pinesthat a retaliation claim against an individuatlen
CRFA is barred. Further, an individual is not ampéoyer under a plain reading of the
statutory terms. Accordingly, Wallace’s motion rsugted as to the seventh cause of
action?

4. Issues 5, 6, 7, and 8: Eighth Cause of Adoorintentional Infliction of

Emotional Distress

Many of the facts necessary to summarily adjudittase issues are based up
evidence of Wallace’s knowledge and subjectiveestdimind. (See DMF 63, 64, 65,
68, 69, 70) The Court has discretion to deny aaondhat relies upon the subjective
motivations of a party. (See Weil & Brow@jvil Procedure Before TriglRutter
Group 2010) 810:319 et seq.) As already statect, &8 disputed. With respect to
Issue 5, in the context of a claim for discrimipatian intentional infliction of
emotional distress claim is not barred by the esielty provisions of Labor Code
83600 et seq., Chin, et dEmployment LitigatiofiRutter Group 2010) 85:312. Furthg
Plaintiff contends that she suffered emotionalrdss in the form of anxiety,
sleeplessness, loss of weight, depression etc.mbhien does not establish that this

sort of distress is insufficient to support a caofsaction for intentional infliction of

emotional distress. The motion to summarily adjatk Issues 5, 6, 7 and 8 is denied.

® Plaintiff cites to 2 CCR 7297.7, which states iha an unlawful employment practice “for
any persoro . . . discriminate against any individual because that individual has exercised his or h
right to CFRA leave.” However, this regulation wasmulgated before the decisionJiones v. Lodge

at Torrey Pines Moreover, while this regulation speaks to adstmaitive remedies under the Act (see 2

CCR 7286.9), it does not address an employee’ssrigha civil action.
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4. Issue 9: Punitive Damages

Wallace claims that she did not have any inten¢othan routine approval of a
personnel matter. However, Facts 74 and 75 ngbywevidence of Wallace’s
knowledge and subjective state of mind. The Cbastdiscretion to deny a motion th
relies upon the subjective motivations of a paftyee Weil & Brown, Civil Procedure
Before Trial (Rutter Group 2010) §10:319 et sefie motion for summary
adjudication of issue 9 is denied.

D. EVIDENTIARY OBJECTIONS

The State of California makes numerous evidentijgctions to 81 separate
items of evidence and declaration statements pteddry the plaintiff. Martha Wallac
makes identical objections to the evidence pregdoyehe plaintiff. A separate order
is not supplied as is required by Cal Rule of C8utB852(c). However, the Court will
rule on certain objections containing evidence tead relied upon by the Court in
ruling on these motionsReid v. Google, Inc(2010) 50 Cal.4th 512, 532.

With respect to the declaration of Debbie Wardje©lon 2 as to the
conclusions regarding the plaintiff is sustaineke Bther objections are overruled.

With respect to the declaration of Shawn Cave, Qige 4 is overruled. The
declarant is a supervisor who presumably handletdA-Mave requests. Objection 5
as to the conclusions regarding the plaintiff aret@ined. The other objections are
overruled.

With respect to the declaration of Linda Durhamjedtion 8 is overruled as to
overhearing Watkins yell over the telephone. Thedions to paragraph 2, lines 13-
14, are sustained. Objection 9 is sustained paragraph 3, lines 19-24 only. The
other objections are overruled.

With respect to the declaration of Sharon Humlicekjection 12 is sustained
because the declarant does not establish thatsgloeRIMLA in lieu of overtime at
CMC. Objections 13 through 22 are overruled.

The Court has otherwise relied upon proper evidence
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CONCLUSION
Thel992 amendments to the California summary judgstatute were
designed to follow the federal trend of liberalitie trial court's ability to grant such
motions in order to eliminate frivolous or margiralses from the courts’ dockets.

However, the pendulum has now swung heavily irother direction:

In the colorful language of Chief Judge Wald: fleame lit
by Matsushita, Anderson, and Celotexsummary
judgment has spread ... through the underbrush of
undesirable cases, taking down some healthy teits a
goes.” (Waldsupra,76 Tex. L.Rev. at p. 1941.) This, we
cannot allow."Nazir, 178 Cal. App. % 285-86.

After wading "through bales of irrelevant inforntiin an attempt to glean a
kernel of substance,” summary judgment paperghi&se can seem like “a deliberate
patent effort at obfuscation intended to overwh#imtrial judge charged with
responsibility to determine fairly and impartiali§nether triable issues of fact exist."
Nazir, 178 Cal.App.4th 283-84. Perception may not catrywah reality, but tactics
like this are on the rise, and “[i]t is a game jilndicial system can no longer afford to
play, if it ever could.”Id.

This case is a "healthy tree" to the extent thatelare important factual issueg
yet to be decided by the jury. Accordingly, it i@lbe inappropriate to preempt the
jury from exercising its traditional and vitally portant role in the American system @
justice.

\\\
DATED: November 1, 2010

CHARLES S. CRANDALL
Judge of the Superior Court

CSCl/Ik

W:\COURTOPS\LKING\JUDGES\CRANDALL\CV090177-Beaulieinal.doc

18

—



